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STATEMENT OF QUESTIONS PRESENTED 

The question is whether the Tax Court of the United 

States should dismiss a case for lack of jurisdiction when 

the deficiency notice was mailed to the petitioner more than 

90 days prior to the filing of the notice of appeal to said Tax 

Court, and when said petitioner was a ward Indian of the 

United States Government and did not receive the 90 dav 

•> 

letter so mailed, and the said 90 day letter w’as returned to 
the Commissioner of Internal Revenue and stamped with 
a date when received by the Collector of Internal Revenue’s 
office at Helena, Montana, and thereafter personally served 
on the petitioner, and appeal was taken within 90 days of 
the time the letter was served on said petitioner. 


SUBJECT INDEX 


I Page 

JURISDICTIONAL STATEMENT _L 1 

STATEMENT OF CASE_L 2 

STATUTES _ I. 4 

STATEMENT OF POINTS____ 6 

SUMMARY OF ARGUMENT_ L 6 

ARGUMENT ___ 7 

1. The Taxpayer Never Received by Mail The Notice of 


Deficiency; The Collector of Internal Revenue Had A 
Stamp Showing The Date Said Notice Was In His Office 
Placed On Said Notice, And Thereafter When Said Notice 
Was Personally Served On The Taxpayer, Said Taxpayer 
Was Misled As To The Time In Which She Had To Appeal 
Said Notice. The 90 Days To Appeal Said Notice Should 
Run From The Date of Stamping By The Collector_. 7 

2. Service Of Notice Of Deficiency On An Indian Ward Of 
The United States Is Not Sufficient Service._.. 9 

CONCLUSION .....1 11 

! 

TABLE OF AUTHORITIES CITED 
Cases 

Choctaw and Chickasaw Nations v. Seitz, (C.A. Okl.) 193 F. 2d 456, 


Cert. Den. 343 U.S. 919, 72 Sup. Ct. 307_j 10 

Eppler v. Commissioner of Internal Revenue, (C.A. 7th 1951) 

188 F. 2d 95___~__ 8 

Jaybird Mining Co. v. Weir, 271 U.S. 609, 465 Sup. Ct. 592.: 10 

McCord v. C. I. R., 74 App. D.C. 369, 123 F. 2d 164_ 8 

State ex rel. Irvine v. District Court of Fourth Judicial District, 

(Mont.) 239 P. 2d 272____; 10 

United States vs. Noble, 237 U.S. 74, 35 Sup. Ct. 532. 10 

! 

Statutes 

U.S.C.A., Title 26, Sec. 272, (a) (1)_ ,1,7 

U.S.C.A., Title 26, Sec. 272, (c) (r)_ 10 

U.S.C.A., Title 26, Sec. 312___ 10 

U.S.C.A., Title 26, Sec. 1141, (a)_____ : 2 

U.S.C.A., Title 26, Sec. 1141, (b) (1)__ 2 

U.S.C.A., Title 26, Sec. 1142_ 2 

U.S.C.A., Title 28, Sec. 1254. 2 

Textbooks 

Corpus Juris, Secundum, Volume 42, page 672_ 9 






























In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 


No. 11,766 


Fannie Dolezilek, 
Petitioner, 

v. 

Commissioner of Internal Revenue, 
Respondent. 


Petition to Review the Order of the Tax Court of the 

United States 


BRIEF OF PETITIONER 
STATEMENT REGARDING JURISDICTION 

The Tax Court of the United States had jurisdiction of 
this case under the provisions of 53 Stat. 82 as amended Oct. 
21, 1942, C. 619, Title V. #504 (a), (c), 56 Stat. 95 1 Dec. 
29, 1945, C. 652, Title II, #203 (a), 59 Stat. 673, U.S.C.A. 
Title 26, #272, because the case involves a deficiency assess¬ 
ment of income tax. 

The petition, (Appellant’s App. 2), in the Tax Court asks 
for a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of defici¬ 
ency dated March 11, 1952, and alleges that petitioner did 
not file income tax returns for the years 1946, 1947, 1948, 
1949, and 1950. That the notice of deficiency was mailed to 
petitioner on or about April 21, 1952. The respondent to 
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this petition filed his motion to dismiss said petition for lack 
of jurisdiction, (Appellant’s App. 7), because the notice of 
deficiency was mailed to petitioner on March 11, 1952, and 
the petition was not filed until June 16, 1952, more than 
90 days after the mailing of the notice of deficiency. 

The petitioner made a motion to quash the respondent’s 
motion, (Appellant’s App. 8), and in said motion to quash 
set out facts which showed the deficiency notice dated 
March 11, 1952 was mailed to petitioner by registered mail, 
but was not received by the petitioner, and that thereafter 
the Collector of Internal Revenue at Helena, Montana, had 
said notice of deficiency in his possession and placed a stamp 
showing said notice was in the office of the Collector of 
Internal Revenue at Helena, Montana on April 21,1952, and 
that later said notice of deficiency was personally handed to 
petitioner (Appellant’s App. 8, 9, 10). 

That on January 6,1953, the Judge of the Tax Court made 
an order denying the petitioner’s motion to quash, (Appel¬ 
lant’s App. 21), and granting the respondent’s motion to 
dismiss, (Appellant’s App. 22). 

This Court has jurisdiction of this case under the pro¬ 
visions of Section 1254 of Title 28 of the United States Code 
as amended May 24, 1949, C 139, #128, 63 Stat. 107, 
U.S.C.A. Title 26, #1141 (a); 53 Stat. 164, amended Oct. 21, 
1942, C. 619, Title V, #504 (a), (c), 56 Stat. 957; June 25, 
1948, C. 646, #26, 62 Stat. 991, U.S.C.A., Title 26, #1141 
(b)(1), and 53 Stat. 165, amended Oct. 21, 1942, C. 619, 
Title V. #504 (a), (c), 56 Stat. 957, U.S.C.A., Title 26, 
#1142. The jurisdiction of this Court to hear said appeal 
is exclusive because of the fact petitioner did not file an 
income tax return in any of the years involved. 

STATEMENT OF CASE 

This case is an action in which the taxpayer is seeking 
to have a redetermination of the Commissioner’s notice of 
deficiency. The parties are the petitioner who is a member 
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of the Sioux Indian Tribe, a ward of the United States Gov¬ 
ernment, and an enrolled Indian allottee upon the rolls of the 
Fort Peck Indian Reservation at Poplar, Montana, and the 
Commissioner of Internal Revenue. 

The petitioner did not file income tax returns for the cal¬ 
endar years 1946, 1947, 1948, 1949, and 1950, (Appellant’s 
App. 2, 3). The Commissioner made out a deficiency notice 
covering those years and by his deficiency notice claimed 
the total sum of $15,721.52 deficiency, 25% deficiency pen¬ 
alty of $3,930.39, and penalty under Section 294 (d) of the 
Internal Revenue Code of $691.83, (Appellant’s App. 12). 
The petitioner in her petition before the Tax Court alleged 
that the gross income for said years was incorrect, and set 
out the correct gross income, (Appellant’s App. 4). The 
petitioner alleged that the Commissioner did not take from 
the gross income the expenses incurred each year and set 
out the amount of these expenses, (Appellant’s App, 4). 
The petitioner further alleged that all the income set up by 
the Commissioner was income from crops grown on re¬ 
stricted trust lands of the petitioner, (Appellant’s App. 5). 

The notice of deficiency here involved was dated March 
11, 1952 (Appellant’s App. 10). The notice of deficiency 
was mailed to the petitioner, addressed to her at Poplar, 
Montana. The petitioner never received the notice so 
mailed, (Appellant’s App. 9). That thereafter said notice 
of deficiencv was in the office of the Collector of Internal 
Revenue at Helena, Montana, and a stamp was placed on 
said notice showing the same was received by the Collector 
on April 21, 1952, (Appellant’s App. 11, 12, 14, 15, 16, 17). 
That thereafter the notice of deficiency was personally 
handed to petitioner, (Appellant’s App. 19). 

That on June 16, 1952 the petitioner filed her petition in 
the Tax Court for a redetermination of the deficiency, 
(Appellant’s App. 1). That thereafter the Commissioner 
moved the Tax Court to dismiss the petition for the reason 
that the notice of deficiency was mailed to the petitioner 



more than 90 days prior to the filing of the petition, and 
thereafter the Tax Court did not have jurisdiction to decide 
the case under Section 272 of the Internal Revenue Code, 
(Appellant’s App. 7). 

That the petitioner moved to quash the Commissioner’s 
motion to dismiss, (Appellant’s App. 8), on the grounds 
that the notice of deficiency was served in less than 90 days 
on her personally before the filing of the petition, (Appel¬ 
lant’s App. 8), and on the further ground that the petitioner 
was a ward of the United States Government and could 
only be served with process by serving the guardian (Appel¬ 
lant’s App. 8). That the petitioner attached to her motion 
to quash affidavits showing the statements in the said motion 
to quash were true, (Appellant’s App. 9, 18, 19, 20). 

That the Tax Court made an order denying the peti¬ 
tioner’s motion to quash, and granting the Commissioner’s 
motion to dismiss these proceedings for lack of jurisdiction, 
(Appellant’s App. 21). 

STATUTES INVOLVED 

53 Stat. 82, as amended Oct. 21,1942, c. 619, Title V, #504, 
(a), (c), 56 Stat. 957, Dec. 29,1945, c. 652 Title II, #203 (a), 
59 Stat. 673, U.S.C.A., Title 26 #272, (a) (1). 

“(a) (1) Petition to the Tax Court of the United 
States.) If in the case of any taxpayer, the Commis¬ 
sioner determines that there is a deficiency in respect 
of the tax imposed by this chapter, the Commissioner is 
authorized to send notice of such deficiency to the tax¬ 
payer by registered mail. Within ninety days after 
such notice is mailed (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as the 
ninetieth day) the taxpayer may file a petition with 
The Tax Court of the United States for a redetermina¬ 
tion of the deficiency.” 


53 Stat. 82, as amended Oct. 21,1942, c. 619, Title I, #168 
(a), 56 Stat. 876, U.S.C.A., Title 26, #272 (c) 

“(c) Failure to file petition. If the taxpayer does 
not file a petition with the Board within the time pre¬ 
scribed in sub-section (a) of this section, the deficiency, 
notice of which has been mailed to the taxpayer, shall 
be assessed, and shall be paid upon notice and demand 
from the collector.” 

“ (k) Address for notice of deficiency. In the absence 
of notice to the Commissioner under section 312 (a) 
of the existence of a fiduciary relationship, notice of a 
deficiency in respect of a tax imposed by this chapter, if 
mailed to the taxpayer at his last known address, shall 
be sufficient for the purposes of this chapter even if 
such taxpayer is deceased, or is under a legal disability, 
or, in the case of a corporation, has terminated its 
existence.” 

Act of Feb. 10, 1939, c 2, Sec. 312, 53 Stat. 91, U.S.C.A. 
Title 26, #312 

“(a) Fiduciary of taxpayer. Upon notice to the 
Commissioner that any person is acting in a fiduciary 
capacity such fiduciary shall assume the powers, rights, 
duties, and privileges of the taxpayer in respect of a 
tax imposed by this chapter (except as otherwise speci- 
ficiallv provided and except that the tax shall be col¬ 
lected from the estate of the taxpayer), until notice is 
given that the fiduciary capacity has terminated.” 

“(b) Fiduciary of transferee. Upon notice to the 
Commissioner that any person is acting in a fiduciary 
capacity for a person subject to the liability specified 
in section 311, the fiduciary shall assume, on behalf of 
such person, the powers, rights, duties, and privileges 
of such person under such section, (except that the 
liability shall be collected from the estate of such per¬ 
son) until notice is given that the fiduciary capacity has 
terminated. 

(c) Manner of Notice. Notice under subsection (a) 
or (b) shall be given in accordance with regulations pre¬ 
scribed by the Commissioner with the approval of the 
Secretary. ’’ 
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STATEMENT OF POINTS 

1. The Tax Court erred in denying the petitioner’s mo¬ 
tion to quash respondent’s motion to dismiss the action in 
that the petitioner filed her petition within 90 days of the 
time the notice of deficiency was personally served on the 
petitioner. 

2. The Tax Court erred in granting respondent’s motion 
to dismiss the action because of lack of jurisdiction in that 
the petition was filed within 90 days of the time the notice 
of deficiency was personally served on the petitioner. 

3. The Tax Court erred in denying the petitioner’s mo¬ 
tion to quash respondent’s motion to dismiss this action in 
that the petitioner is a ward of the United States Govern¬ 
ment and service of the notice of deficiency should have 
been made on the appropriate government official. 

4. The Tax Court erred in granting the respondent’s 
motion to dismiss the action because of lack of jurisdiction 
in that the petitioner is a ward of the United States Gov¬ 
ernment and service of the notice of deficiency should have 
been made on the appropriate government official. 

SUMMARY OF ARGUMENT 

The petitioner’s argument will be confined to two points 

which brieflv stated are as follows: 

•> 

1. After receiving back the undelivered registered notice 
of deficiency which had been mailed to the petitioner, the 
Commissioner of Internal Revenue sent said notice to the 
Collector of Internal Revenue at Helena, Montana, and there 
the said Collector had each page of said notice stamped with 
the words: Received April 21, 1952; and said Collector 
thereafter had the petitioner served personally with said 
notice of deficiency. The Commissioner of Internal Rev¬ 
enue thereby lead the petitioner and her attorney to believe 
that said notice had not been mailed until after April 21, 



1952, and that the Comissioner had by his conduct aban¬ 
doned the service by registered mail. 

2. That petitioner is a ward of the United States of 
America and her lands are held in trust to the United States 
of America; that since the relationship of guardian and 
ward exist between the Government and the petitioner, said 
guardian must be served with notice of deficiency even 
though neither the guardian nor the ward filed notice with 
the Commissioner of Internal Revenue as to the guardian¬ 
ship ; the United States Government through the Secretary 
of Interior cannot say: “we are guardian of the petitioner 
and hold power and control over her lands as such guard¬ 
ian,’ ’ and as Commissioner of Internal Revenue say: “we 
do not know of such guardianship and we therefore can 
disregard the same because we have not been informed by 
our other self, the Secretary of Interior, of such relation¬ 
ship.” i 

ARGUMENT 

I. The Taxpayer Never Received by Mail the Notice of 
Deficiency; the Collector of Internal Revenue Had a 
Stamp Showing the Date Said Notice Was in His Of¬ 
fice Placed on Said Notice, and Thereafter When Said 
Notice Was Personally Served on the Taxpayer, Said 
Taxpayer Was Misled as to the Time in Which She 
Had to Appeal Said Notice. The 90 Days to Appeal 
Said Notice Should Run from the Date of Stamping by 
the Collector. 


53 Stat. 82, as amended Oct. 21, 1942, C. 619, Title V, 
#504, (a), (c), 56 Stat. 957, Dec. 29, 1945, C. 652, Title II, 
#203 (a), 59 Stat. 673, U.S.C.A., Title 26, #272, (a) (1) 
authorizes the Commissioner of Internal Revenue to send 
the notice of deficiency to the taxpayer by registered mail. 
The notice of deficiency here involved was dated March 11, 
€952 at Salt Lake City, Utah, (Appellant’s App. 10), ad¬ 
dressed to Mrs. Charles (Fannie) Dolezilek, Poplar; Mon- 
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tana, (Appellant’s App. 10), and received at the postoffice in 
Poplar, Montana on March 13, 1952, (Appellant’s App. 9). 
Petitioner never claimed the registered letter, and the letter 
was returned to Salt Lake City on April 12, 1952, (Appel¬ 
lant’s App 9). The petitioner did not see the deficiency 
notice at that time, (Appellant’s App. 9). If the Commis¬ 
sioner of Internal Revenue had done nothing else, there is 
no doubt that good and valid service would have been made 
by the mailing of said deficiency, assuming that, for the 
argument in this section, the taxpayer was not a ward of the 
government. McCord v. C.I.R. , 74 App. D.C. 369, 123 F. 2d 
164. 

In our case, though, the notice was returned to Salt Lake 
City, and thereafter it came to the Collector of Internal 
Revenue’s office at Helena, and there on each page of said 
notice was stamped: Received April 21, 1952, Coll. Int. 
Rev. Dist. Mont., and the figure: 81 (Appellant’s App. 11, 
12,14,15,16,17). Thereafter the notice was delivered per¬ 
sonally to the petitioner. The petitioner and her attorney 
were misled by the date stamped on each page of the notice 
into believing that said date was the time at which said 
notice was sent out, and that under the statute they had 90 
days at least from April 21, 1952 to file their petition in the 
Tax Court. 

The only case we can find dealing with a leading astray 
of the taxpayer by dates placed on notice of deficiency is 
Eppler v. C ommisisoner of Internal Revenue , (C A 7th 
1951) 188 F. 2d 95. In that case on page 98 the Court said: 

“Both parties admit that if in this case the second 
registered letter had not been mailed to the taxpayer 
the mailing of the first letter would have started the 
ninety day period of limitations within which the tax¬ 
payer might appeal to the Tax Court. But the taxpayer 
insists , and we think with justification , that by mailing 
out the notice of deficiency the second time by regis¬ 
tered mail the taxpayer was given no notice of the first 
mailing and that he was therefore misled into believing 
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that he had ninety days from the second mailing within 
which to file his appeal. The Commissioner should not 
be permitted to defeat the purpose of this remedial 
statute by so misleading the taxpayer.” (Emphasis 
ours) ; 

The Eppler Case, supra, is of course different in that the 
second service was made by mail. We see no reason, 
though, why the petitioner should have her day in court 
taken away because of the fact that the Collector of Internal 
Revenue had misled the petitioner by placing a stamp show¬ 
ing when the notice was in his office on said notice. 

II. Service of Notice of Deficiency on an Indian Ward of 
the United States Is Not Sufficient Service. 

The evidence provided here concerning the status of the 
petitioner is the affidavits of James D. Crawford, superin¬ 
tendent of the Fort Peck Indian Agency (Appellant’s App. 
18), the petitioner (Appellant’s App. 19), and Dolly Akers 
(Appellant’s App. 20). From these affidavits it is shown 
that the petitioner is a full blood Sioux Indian, a ward of the 
United States Government, and an allottee Indian. 

The petitioner in her petition to the Tax Court alleges 
that the income here acquired was acquired from restricted 
trust lands under the jurisdiction of the United States 
(Appellant’s App. 5). 

It is obvious from the facts in this case that the Com¬ 
missioner of Internal Revenue is trying to collect taxes on 
income obtained from lands under the jurisdiction of the 
Department of Interior of the United States Government. 

In 42 C.J.S., Indians, Sec. 20, page 672, speaking of the 
status of Indians as wards of the United States Govern¬ 
ment, the author says: i 

“Indian tribes are dependents on the government of 
the United States, and their members are wards of the 
government, and as such are entitled to the care and 
protection due from a guardian to his ward.” 
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This rule is supported by the following- cases: 

Jaybird Mining Co. v. Weir, 271 U.S. 609, 46 Sup. 
Ct. 592 

United States v. Noble, 237 U.S. 74, 35 Sup. Ct. 532 

Choctaw and Chickasaw Nations v. Seitz, (C.A. 
Okl.) 193 F. 2d. 456, Cert. Den. 343 U.S. 919, 
72 Sup. Ct. 307 

State ex. rel. Irvine v. District Court of Fourth 
Judicial District, (Mont.) 239 P. 2d 272 

Can the Commissioner of Internal Revenue, with the facts 
and law as set out above, collect taxes from the petitioner 
without serving the United States Government, or the Sec¬ 
retary of Interior? The answer appears obvious. The 
guardian must be served. This is so in spite of 53 Stat. 82, 
as amended Oct. 21, 1952, C. 619, Title I, Sec. 168 (a), 56 
Stat. 876, U.S.C.A., Title 26, Sec. 272 (R) which states that 
in the absence of notice of the existence of the fiduciary 
relationship, the mailing of notice to the last known address 
of the taxpayer shall be sufficient. How can the govern¬ 
ment, speaking through the Commissioner of Internal Reve¬ 
nue, say on one hand that they did not know the petitioner 
is a ward, and yet on the other hand, through the Secretary 
of Interior, hold the wards lands in trust and act as her 
guardian ? 

The giving of notice to one hand of the government by the 
other hand of the government as provided by the Act of 
February 10,1931, C. 2, Sec. 312, 53 Stat. 91, U.S.C.A., Title 
26, Sec. 312 would be and is foolish. No organization, not 
even the government of the United States, should be able 
to say that you are a ward of the government in the eyes 
of one branch of the government, but that is unknown to the 
other part and therefore, acting in the capacity of Tax 
Collector, we can disregard the fiduciary relationship unless 
the other part of the government informs us of this rela¬ 
tionship. 
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CONCLUSION 

The Commissioner of Internal Revenue relies entirely 
upon the fact that the notice of deficiency was mailed by reg¬ 
istered mail to the petitioner more than ninety days before 
the filing of her appeal in the Tax Court. The Commis¬ 
sioner entirely overlooks the facts that the petitioner is a 
w’ard of the United States Government, that service was 
not made on the Government of the United States, and that 
the Commissioner attempted to serve the petitioner by two 
methods. The taxpayer should have the right here to a 
hearing on the merits. 

Respectfully submitted, 

Edmund L. Browning, Jr. 


Attorney for the Petitioner. 
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APPENDIX 
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1 DOCKET NO. 42075 

FANNIE DOLEZILEK, 

Petitioner, ; 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

APPEARANCES: 

_ _ I 

For Petitioner: John Marriott Kline, Esq. 

For Respondent: R. Transue, Esq. 

DOCKET ENTRIES 

1952 

June 16—Petition received and filed. Taxpayer notified. 
Fee paid. 

” 18—Copy of petition served on General Counsel. 

Aug. 6—Motion to dismiss for lack of jurisdiction filed 
by General Counsel. i 
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” 12—Hearing set September 10, 1952 on Respondent’s 
motion. 

Sept. 3—Order of Continuance to September 24, 1952 at 
Washington, D. C. entered. 

” 22—Motion to quash Respondent’s motion to dismiss 
filed by taxpayer. 

” 23—Copy of Motion and Notice of Hearing served on 
General Counsel. 

” 24—Hearing had before Judge Kern on Respondent’s 
motion to dismiss and Petitioner’s motion to 
quash Respondent’s motion. Order—C. A. V. Pe¬ 
titioner’s brief due 10/29/52. Respondent’s reply 
due 30 days after Petitioner’s brief. 
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Oct. 30—Brief filed by taxpayer. 10/31/52 copy served. 

Nov. 28—Motion for extension to December 30, 1952 to file 
brief filed by General Counsel. 12/2/52 Granted. 

Dec. 30—Reply brief filed by General Counsel. 

1953 

Jan. 6—Order that Petitioner’s motion of 9/22/52 is 
denied, further Order that Respondent’s motion 
of 8/6/52 to dismiss for lack of jurisdiction is 
granted, entered. 

Mar. 5—Petition for review by U. S. Court of Appeals 
for the District of Columbia, filed by taxpayer. 

6—Proof of service of petition for review filed. 

” 18—Statement of Points filed by taxpayer, with proof 
of service thereon. 

” 18—Designation of Contents of Record filed by tax¬ 
payer. 

” 18—Proof of Service of Designation of Record filed. 

Filed June 16, 1952 


PETITION 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (90 D-LHJ) 
dated March 11, 1952, and as a basis of his proceeding 
alleges as follows: 

1. The petitioner is an individual with her residence on a 
farm West of Poplar, Montana and her mailing address is 
Poplar, Montana. That the petitioner did not file income 



tax returns for the years 1946, 1947, 1948, 1949, and 1950. 
That the Collector of Internal Revenue for the District of 
Montana had the matter investigated and a determination 
of the amount of tax due in each of the years. That the 
petitioner has not signed income tax returns for any of the 
above years. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on or 
about April 21, 1952. 

3. That liabilities as determined by the commissioner are 
in income taxes for the calendar years of 1946, 1947, 1948, 
1949, and 1950 in the total sum of $15,721.52 deficiency, 25% 
delinquency penalty of $3,930.39, and penalty under Section 
294 (d) of $691.83 making a total of $20,343.74, all of which 

amount is in dispute. ; 

3 4. The determination of tax set forth in said notice 

of deficiency is based upon the following errors. 

(a) The amount of gross income alleged to have been 
received by the petitioner for the years 1946, 1947, 1948, 
and 1950 are incorrect. 

(b) The commissioner did not in determining the de¬ 
ductions, take off from the gross income in any of the 
years involved the deductable expenses incurred in obtain¬ 
ing said income. 

(c) That the petitioner’s income is totally exempt for 
the reason that it was all earned from crops grown on 
lands alloted to petitioner in the Fort Peck Reservation 
in the State of Montana, and your petitioner is a ward 
of the Government of the United States of America. 

5. The facts upon which the petitioner relies as the basis 
of these proceedings are as follows: 

(a) That the gross income for the years, 1946, 1947, 
1948, and 1950 are incorrect as follows: 



4 


(1) The petitioner’s actual gross income for 1946 
was $4200.00 and the Commissioner set up her 
gross income at $4939.48, leaving a difference of 
$739.48. 

(2) That petitioner’s actual gross income for 1947 
was $6100.00 and the Commissioner set up her 
gross income at $5344.81, leaving a difference 
of $755.19. 

(3) That petitioner’s actual gross income for 1948 
was $17,483.85 and the Commissioner set up her 
gross income at $18,286.70, leaving a difference 
of $802.85. 

4 (4) That petitioner’s actual gross income for 1950 

was $9,340.29 and the Commissioner set up her 
gross income at $16,183.24, leaving a difference 
of $6,842.95. 

(b) That the Commissioner did not take from the gross 
income each year any expenses; that the income and ex¬ 
penses should have been figured as follows : 


(1) 1946 

Gross Income $ 4200.00 

Gas, Oil, Labor 545.00 

Net Income $ 3655.00 

(2) 1947 

Gross Income $ 6100.00 

Gas, Oil, Labor 858.00 

Net Income $ 5242.00 

(3) 1948 

Gross Income $17483.85 

Gas, Oil, Labor 1001.00 

Net Income $16482.85 


0 


(5) 


Gross Income 
Gas, Oil, Labor 
Net Income 

Gross Income 
Gas, Oil, Labor 
Net Income 


(4) 11949 

$17318.85 
I 647.00 
$16671.85 

! 1950 
$ 9340.00 
none 
$ 9340.00 

(c) That petitioner is a member of the Sioux Indian 
Tribe and an enrolled Indian allottee upon the rolls of the 
Fort Peck Indian Reservation at Poplar, Montana and as 
such a ward of the United States Government. That un- 

i 

der the treaties entered into between the Indians of the 
Fort Peck Reservation and the United States Govern¬ 
ment, and by virtue of the general allotment act, all 
alloted lands are to be conveyed by the President of 
the United States, or his representative, at the expi¬ 
ration of the trust period, to each allotted ward Indian in 
fee simple, free from all encumbrances. That the 
restricted trust period is now and has been at all times 
involved in this action in full force and effect. That the 
Commissioner of Internal Revenue therefore has no 
jurisdiction over this petitioner and her restricted prop¬ 
erty and could not levy warrants of distraint, tax liens, or 
in any other manner encumber the trust property of the 
petitioner under the treaties and laws of the United 
States. That all the income of the petitioner for the years 
involved in the petition was obtained from crops grown 
upon the following described property: 

W 1 /^ of Section 13, Township 28 
North, Range 49 E.M.M. 


Which property is restricted trust lands of the petitioner 
under the jurisdiction of the Secretary of Interior of the 
United States of America. 

6 Wherefore, the petitioner prays that this Court 





make a redetermination of the deficiency set forth bv the 

V 

Commissioner of Internal Revenue and find that there is 
no liability on the part of the petitioner for income taxes 
for the years 1946, 1947, 1948, 1949, and 1950. 

JOHN MARRIOTT KLINE 
Attorney for Petitioner 
103-5 1st National Bank Bldg. 
Glasgow, Montana 

STATE OF MONTANA 


ss. 

COUNTY OF ROOSEVELT 

Fannie Dolezilek, being duly sworn, says that she is the 
petitioner above named; that she has read the foregoing 
petition, or had the same read to her, and is familiar with 
the statements contained therein, and that the statements 
contained therein are true, except those stated to be upon 
information and belief, and that those she believes to be true. 

FANNIE DOLEZILEK 

Subscribed and sworn to before me this 5th day of June, 
1952. 

(Seal) 

JACK R. LOUCKS 

Notary Public for State of Mont. 

Residing at Wolf Point, Montana 

My commission expires April 22nd, 1955 
(Seal) 


Filed August 6,1952 
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MOTION TO DISMISS 


COMES NOW the Commissioner of Internal Revenue, 
by his attorney, Charles W. Davis, Chief Counsel, Bureau 
of Internal Revenue, and moves the Court to dismiss the 
above-entitled proceeding for lack of jurisdiction, and as 
reason therefore shows as follows: 

1. That the notice of dificiency upon which this petition 

is based was mailed to the petitioner by registered mail un¬ 
der date of March 11, 1952. ; 

2. That the copy of the petition served upon respondent 
bears the stamp of the Tax Court showing the filing date 
as June 16, 1952. 

3. That the lapse of time between March 11, 1952 and 
June 16, 1952 is 97 days and, accordingly, the petition was 
not filed with the Tax Court within the time prescribed by 
Section 272 of the Internal Revenue Code. 

WHEREFORE, the premises considered, it is prayed 
that this motion be granted and the petition dismissed for 
lack of jurisdiction. 

(Signed) 

Charles W. Davis 
CHARLES W. DAVIS 
Chief Counsel 

Bureau of Internal Revenue 

OF COUNSEL: 

WILFORD H. PAYNE, 

District Counsel. I 

DOUGLAS L. BARNES, 

JOHN 0. DURKAN, 

Special Attorneys, 

Bureau of Internal Revenue. 

16 Filed September 22, 1952 


! 
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MOTION TO QUASH 

Comes now the petitioner and moves to quash the re¬ 
spondent’s motion to dismiss the above entitled case on the 
following grounds: 

1. That the registered Notice of Deficiency dated the 11th 
day of March, 1952 was mailed by registered mail to the 
petitioner but was never received by the petitioner as shown 
by exhibit A attached hereto and hereof made a part, and 
that thereafter the office of the Collector of Internal Reve¬ 
nue at Helena, Montana, had in its possession said notice 
of deficiency and placed on said notice of deficiency a stamp 
showing that said notice was in the office of the Collector 
of Internal Revenue at Helena, Montana, on April 21, 1952, 
as shown by exhibit B hereto attached and hereof made a 
part, and that at a later date, which date is unknown to the 
petitioner but known to the respondent, the notice of de¬ 
ficiency was personally handed to the petitioner; that by 
personally handing the notice to the petitioner, the respond¬ 
ent and the collector of internal revenue at Helena, Mon¬ 
tana, abandoned the service by registered mail. 

2. That the petitioner is as shown by exhibits C and 
17 D, hereto attached and hereof made a part, a full 
blood Sioux Indian and a ward of the United States 
Government and could only be served with process by serv¬ 
ing the guardian of the Indian ward; that service upon this 
ward by registered mail is not due process. That further¬ 
more, the petitioner, as shown by exhibit E hereto attached 
and hereof made a part, cannot read to comprehend the 
English language, and particularly the deficiency notice, a 
copy of which is hereto attached and marked exhibit B. 

3. That the attorney for the petitioner has written and 
requested that the hearing be had at some point closer to 
the petitioner’s home than Washington, D. C., so that she 
would be able to properly present her evidence as outlined 



by the facts set out above. That since the Tax Court has 
denied the right to have the hearing at a place where the 
petitioner can be present and have her witnesses, it has been 
necessary for the petitioner to submit this matter by the 
exhibits hereto attached. That the motion of the govern¬ 
ment should not be allowed without the petitioner’s having 
a chance to properly present her evidence in a locality close 
enough to the petitioner’s home to allow testimony by wit¬ 
nesses. 

WHEREFORE, it is prayed that the motion to quash the 
respondent’s motion to dismiss the petitioner’s petition for 
lack of evidence be granted. 

John Marriott Kline 
JOHN MARRIOTT KLINE 
Attorney for Petitioner 
103-105 1st Natl. Bank Bldg. 
Glasgow, Montana 

18 Exhibit “A” 

AFFIDAVIT 
STATE OF MONTANA 
ss. 

COUNTY OF ROOSEVELT 

Olive M. Mitchell, being first duly sworn on oath, says: 

That she is the postmistress at Poplar, Montana and has 
been at all times mentioned in this affidavit; that on March 
13,1952 she received a registered letter in her official capaci¬ 
ty as postmistress from Salt Lake City, Utah addressed to 
Mrs. Charles (Fannie) Dolezilek; that the registered num¬ 
ber was 07882; that Mrs. Dolezilek never claimed the regis¬ 
tered letter; that on April 12, 1952 this letter was returned 
to Salt Lake City, Utah; that she knows of her own knowl- 
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edge that this letter was from some branch of the Treasury 
Department of the United States of America; that the dates 
set out above were obtained from the official records of her 
office and which records were kept by herself and were at 
all times under her control at the post office in Poplar, Mon¬ 
tana. 

OLIVE M. MITCHELL 

Subscribed and sworn to before me this 18th day of Sep¬ 
tember, 1952. 

(Seal) 

JOSEPH G. MUDD 

Notary Public for State of Montana 

Residing at Glasgow, Montana 

My Commission expires Sept. 15, 1953 
19 Exhibit “B” 


• •••*••• 


U. S. TREASURY DEPARTMENT 
Office of Internal Revenue Agent in Charge 
P. 0. Box 2069 
Salt Lake City 10, Utah 

March 11, 1952 

Mrs. Charles (Fannie) Dolezilek 
Poplar, Montana 

Dear Mrs. Dolezilek: 

You are advised that the determination of your income 
tax liability for the taxable years ended December 31, 1946, 
December 31, 1947, December 31, 1948, December 31, 1949 
and December 31,1950, discloses a tax liability of $15,721.52, 
plus a 25% delinquency penalty of $3,930.39, plus penalty 
under Section 294(d), I.R.C. for the year 1950, of $691.83, 
as shown in the statement attached. 
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In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency or 
deficiencies mentioned. 

Within 90 days from the date of the mailing of this letter 
you may file a petition with The Tax Court of the United 
States, at its principal address, WASHINGTON 4, D. C., 
for a redetermination of the deficiency. In counting the 90 
days you may not exclude any day unless the 90th day is a 
Saturday, Sunday, or legal holiday in the District of Colum¬ 
bia, in which event that day is not counted as the 90th day. 
Otherwise Saturdays, Sundays, and legal holidays are to 
be counted in computing the 90-day period. 

Should you not desire to file a petition, you are requested ■ 
to execute the enclosed form and forward it to this office 
for the attention of 90-day. The signing and filing of this 
form will expedite the closing of your case by permitting an 
early assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the interest pe¬ 
riod terminates 30 days after receipt of the form, or on the 
date of assessment, or on the date of payment, whichever 
is earlier. 

Very truly yours, 

JOHN B. DUNLAP 
Commissioner 

By CHARLES I. FOX 
Internal Revenue Agent in Charge 

(Received April 21, Col. Int. Rev.) 

• •••#••• 

; 

20 STATEMENT 

Mrs. Charles (Fannie) Dolezilek 
Poplar, Montana 

Tax liability for the taxable years December 31, 1946 to 
December 31, 1950, inclusive 
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INCOME TAX 

25% Delinquency Section 294(d) 


Year 

Deficiency 

Penalty 

Penalty 

1946 

$ 784.00 

$ 196.00 


1947 

883.17 

220.79 


1948 

5,078.15 

1,269.54 


1949 

4,652.30 

1,163.08 


1950 

4,323.90 

1,080.98 

$691.83 

Totals 

$15,721.52 

$3,930.39 

$691.83 


In making this determination of your income tax liability, 
careful consideration has been given to the report of exami¬ 
nation dated January 30, 1952. 

Inasmuch as you failed to file returns for the taxable 
years 1946 to 1950, inclusive, within the time prescribed by 
law, 25 per centum of the tax for each such respective years 
has been added thereto in accordance with the provisions of 
Section 291(a) of the Internal Revenue Code. 

Inasmuch as you failed to file a return and to file a dec¬ 
laration of estimated tax or to pay the required amount of 
tax for the taxable year 1950 within the time prescribed by 
law, 6 per centum and 10 per centum of the tax for the year 
1950 have been added thereto in accordance with the pro¬ 
visions of Section 294(d)(1)(A) and 294(d)(2) of the In¬ 
ternal Revenue Code. 

Taxable year ended December 31, 1946 
Determination of Net Income 

Income— 

(a) Crop rentals $4,939.48 

Deductions— 

Deductions None 


Net income determined 

(Received April 21, Col. Int. Rev.) 


$4,939.48 
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90D 

In re: Fannie Dolezilek 

21 Explanation of Adjustments 

(a) It is held that amounts received by you as crop rent¬ 
als from lands held by you as a member of the Sioux Indian 
^Trihfi_jdnxing the taxable years 1946 to 1950, inclusive, are 
reportable by you as taxable income for Federal income tax 
purposes for such respective years as shown below: 


Year 

Amount 

1946 

$ 4,939.48 

1947 

5,344.81 

1948 

18,286.70 

1949 

17,318.85 

1950 

16,183.24 


Computation of Tax 
1946 


Tax computed under Supplement “T” tax table, 
with adjusted gross income of $4,939.48 and 1 


exemption 

Tax assessed (no return filed) 

$784.00 

None 

Deficiency in income tax 

25% Delinquency penalty 

$784.00 

$196.00 

Taxable year ended December 31,1947 
Determination of Net Income 

\ 

Income— 

(a) Crop rentals 

Deductions— 

(b) Standard deduction 

$5,344.81 

500.00 

Net income determined 

$4,844.81 
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Explanation of Adjustments 

(a) See item (a) under year 1946, above. 

(b) The standard deduction of $500.00 is allowed in ac¬ 
cordance with the provisions of Section 23 (aa) of the In¬ 
ternal Revenue Code. 

(Received April 21, Col. Int. Rev.) 21 

90D 

In re: Fannie Dolezilek 

22 Computation of Tax 

1947 

Net income $4,844.81 


Less: Surtax and normal tax exemption (1) 


500.00 

Surtax and normal tax net income 

$4,344.81 

Tentative combined surtax and normal tax 

$ 

929.65 

Less: 5% reduction 


46.48 

Total income tax 

$ 

883.17 

Tax assessed (no return filed) 


None 

Deficiency in income tax 

$ 

883.17 

25% Delinquency penalty 

$ 

220.79 


Taxable year ended December 31,1948 
Determination of Net Income 

Income— 

(a) Crop rentals $18,286.70 

Deductions— 

(b) Standard deduction 500.00 


Net income determined 


$17,786.70 




Explanation of Adjustments 

(a) See item (a) under year 1946, above. 

(b) See item (b) under year 1947, above. 

Computation of Tax 
1948 

Net income 

Less: Surtax and normal tax exemption (1) 

Surtax and normal tax net income 

Combined tentative surtax and 
normal tax $5,793.35 

Less: Reduction of 12% of $5,793.35, 
plus $20.00 715.20 


Total income tax 

Tax assessed (no return filed) 

Deficiency in income tax 
25% Delinquency penalty 


$17,786.70 

600.00 

$17^186.70 


$5,078.15 

None 

$5,078.15 

$1,269.54 


22 

90D 


(Received April 21, Col. Int. Rev.) 


In re: Fannie Dolezilek 

23 Taxable year ended December 31, 1949 

Determination of Net Income 

Income— 

(a) Crop rentals 

Deductions— i 

(b) Standard deduction 500.00 


$17,318.85 


Net income determined 


$16,818.85 
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Explanation of Adjustments 

(a) See item (a) under year 1946, above. 

(b) See item (b) under year 1947, above. 

Computation of Tax 
1949 

Net income $16,818.85 

Less: Surtax and normal tax exemption (1) 600.00 

Surtax and normal tax net income $16,218.85 


Combined tentative surtax and normal tax $ 5,309.43 
Less: Reduction of 12% of $5,309.53 plus $20.00 657.13 


Total income tax 

Tax assessed (no return filed) 


$ 4,652.30 
None 


Deficiency in income tax $ 4,652.30 

25% Delinquency penalty $ 1,163.08 


Taxable Year Ended December 31,1950 
Determination of Net Income 


Income— 

(a) Crop rentals 
Deductions— 

(b) Standard deduction 


$16,183.24 

500.00 


Net income determined $15,683.24 

Explanation of Adjustments 

(a) See item (a) under year 1946, above. 

(b) See item (b) under year 1947, above. 

*••••••• 

(Received April 21, Col. Int. Rev.) 


23 


17 

90D 

In re: Fannie Dolezilek 


24 Computation of Tax 

1950 

Net income $15,683.24 

Less: Surtax and normal tax exemption (1) 600.00 

Surtax and normal tax net income $15,083.24 

Combined tentative surtax and normal tax $ 4,769.12 

Less: Reduction of $52.00 plus 9% of $4,369.12 445.22 

Total income tax $ 4,323.90 

Tax assessed (no return filed) None 

Deficiency in income tax $4,323.90 

25% Delinquency penalty $1,080.98 


Penalties under Section 294(d), IRC—6% $259.43 

10% 432.40 ! 

-$ 691.83 


24 (Received April 21, Col. Int. Rev.) 

27 Exhibit No. “C” 

The Tax Court of the United States 

DOCKET NO. 42075 

FANNIE DOLEZILEK, 

Petitioner, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


AFFIDAVIT 


STATE OF MONTANA 
COUNTY OF ROOSEVELT 

James D. Crawford, being first duly sworn on oath, says: 

That he is the superintendent of the Fort Peck Indian 
Agency with its offices at Poplar, Montana; that he is in 
charge of the official records of the agency; that his records 
show that Mrs. Charles (Fannie) Dolezilek was born in 
1905, Fannie Red Fox, and is a full blood Sioux Indian. 
That she is a ward of the United States Government and 
has allotment number 777, and account number R-3. 

JAMES D. CRAWFORD 

Subscribed and sworn to before me this 18th day of Sep¬ 
tember, 1952. 

(Seal) 

JOSEPH G. MUDD 

Notary Public for State of Montana 

Residing at Glasgow, Montana 

My Commission expires Sept. 15, 1953 

• *•••••• 

28 Exhibit “D” 

The Tax Court of the United States 

DOCKET NO. 42075 

FANNIE DOLEZILEK, 

Petitioner, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
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AFFIDAVIT 

COUNTY OF ROOSEVELT 
STATE OF MONTANA 

Fannie Dolezilek, being first duly sworn on oath, says: 

That she is a full blood Sioux Indian; that she is a ward 
of the United States Government and on the rolls of the 
Fort Peck Indian Agency; that she has seen the ninety-day 
Deficiency Notice sent by the United States Government to 
her concerning her income tax; that the first time she ever 
saw this Notice of Deficiency was when it was personally 
handed to her by someone whom she does not know; that 
she does not know when this Notice was handed to her; that 
she never received this Notice of Deficiency through the 
mail; that she tried to read and understand the deficiency 
notice but was unable to understand the same. 

That she was informed by her attorney, John Marriott 
Kline of Glasgow, Montana, that the tax court was trying 
to dismiss her petition and that in order to stop the same it 
might be necessary for her personally, and other wit- 
29 nesses to go to Washington, D. C.; that she personally 
cannot go to Washington, D. C., at this time; nor does 
she have the means nor has she been able to force in any 
manner her witnesses to go to Washington, D. C., to appear 
in her behalf so that it could be shown that she first received 
the deficiency notice by having the same handed to her. That 
she requested her attorney to have the hearing, if possible, 
at some place closer to her home at Poplar, Montana, than 
Washington, D. C. 

FANNIE DOLEZILEK 

Subscribed and sworn to before me this 19th day of Sep¬ 
tember, 1952. 

(Notarial Seal) 



I 
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JOSEPH G. MUDD 

Notary Public for State of Montana 

Residing at Glasgow, Montana 

My Commission expires Sept. 15, 1953 

• #••*••• 

29 


30 Exhibit No. “E” 

The Tax Court of the United States 


DOCKET NO. 42075 

FANNIE DOLEZILEK, 

Petitioner, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


AFFIDAVIT 

STATE OF MONTANA 
COUNTY OF ROOSEVELT ’ 

Dolly Akers, being first duly sworn on oath, says: 

That she is a resident of the state of Montana and a citi¬ 
zen of the United States of America; that she has known 
Mrs. Charles (Fannie) Dolezilek since about 1917; that Mrs. 
Dolezilek is a full blood Sioux Indian and a ward of the 
United States Government; that for a number of years your 
affiant had very close contact with Mrs. Dolezilek because 
your affiant was from 1935 to 1938 a welfare worker for the 
United States Government on the Fort Peck Indian Reser¬ 
vation; that Mrs. Dolezilek was one of her welfare cases 
at that time on the Fort Peck Reservation; that she many 
times visited Mrs. Dolezilek, in her capacity as caseworker, 
and saw Mrs. Dolezilek try to read; that Mrs. Dolezilek can 



21 


read words written in English but cannot comprehend what 
she is reading; that your affiant, from her conversations 
and from observing her reading, knows that Mrs. Dolezilek 
is very ignorant and that her intelligence is subnor- 

31 mal; that your affiant has seen the ninety day defi¬ 
ciency notice sent out by the Collector of Internal 

Revenue’s office to Mrs. Dolezilek and she knows from her 
observations of Mrs. Dolezilek that she could not compre¬ 
hend what the notice was about. 

DOLLY AKERS 

Subscribed and sworn to before me this 18th day of Sep¬ 
tember, 1952. ; 

JOSEPH G. MUDD 

Notary Public for State of Montana 

Residing at Glasgow, Montana 

My Commission expires Sept. 15, 1953 

(Notarial Seal) 

• * • • * • • • 

31 

• • • • # • * • 

DOCKET NO. 42075 

32 The Tax Court of the United States 

; 

Washington 

FANNIE DOLEZILEK, 

Petitioner, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 

ORDER 

On August 6, 1952, respondent filed herein a Motion to 
Dismiss for lack of jurisdiction, which motion was heard by 
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the Court on September 24, 1952. On September 22, 1952, 
petitioner filed a Motion to Quash respondent’s said mo¬ 
tion, to which was attached Exhibits “ A” to “E”, inclusive, 
which said Motion to Quash was also considered by the 
Court at the time of said hearing. Both parties appeared 
at the hearing by counsel, who presented oral argument. 
The matter was taken under advisement, and time was 
granted for the filing of briefs. After due consideration of 
the arguments of counsel, and of the facts established by 
the pleadings herein, the affidavits and exhibits attached to 
petitioner’s “Motion of Quash”, and the exhibits introduced 
in evidence at the hearing, and for the reasons advanced in 
respondent’s brief, and on the further authority of Oscar 
Block, et al., 2 T.C. 761, it is 
ORDERED that petitioner’s “Motion to Quash” be and 
is hereby denied; and it is further 
ORDERED that respondent’s Motion to Dismiss this pro¬ 
ceeding for lack of jurisdiction be and it is hereby granted. 

(Signed) JOHN W. KERN 
Judge 

Dated: Washington, D. C. 

January 6, 1953. 

33 Filed March 5, 1953 


PETITION FOR APPEAL 

To The Honorable United States Court of Appeals for 
the District of Columbia: 


I. 

The petition of Fannie Dolezilek respectfully shows: 

That your petitioner on June 16, 1952, filed in the Tax 
Court of the United States a petition for a redetermination 
of the deficiency set forth by the Commissioner of Internal 
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Revenue in his notice of deficiency. (90D-LHJ) That the 
Respondent made its motion to dismiss the above entitled 
proceedings for lack of jurisdiction for the reason that the 
petition was based on the said notice of deficiency which was 
mailed to petitioner on March 11,1952, and the petition was 
not filed until 97 days after the mailing of the petition. 

That your petitioner filed a motion to quash the motion 
to dismiss on the following grounds: 

1/ That the registered Notice of Deficiency dated the 11th 
day of March, 1952 was mailed by registered mail to the 
petitioner but was never received by the petitioner as shown 
by exhibit A, attached to the Motion to Quash, and 
34 that thereafter the office of the Collector of Internal 
Revenue at Helena, Montana, had in its possession 
said Notice of Deficiency and said notice of deficiency had 
placed on it a stamp showing that said notice was in the 
office of the Collector of Internal Revenue at Helena, Mon¬ 
tana, on April 21, 1952, and that at a later date, which date 
is unknown to the petitioner but known to the respondent, 
the notice of deficiency was personally handed to the peti¬ 
tioner; that by personally handing the notice to the' peti¬ 
tioner, the respondent and the collector of internal revenue 
at Helena, Montana, abandoned the service by registered 
mail. 

2/ That the petitioner is a full blood Sioux Indian and a 
ward of the United States Government and could only be 
served with process by serving the guardian of the Indian 
ward; that service upon this ward by registered mail is not 
due process. That furthermore, the petitioner, cannot read 
to comprehend the English language, and particularly the 
deficiency notice. 

II. 

That on January 6, 1953, the Honorable John W. Kern, 
Judge of the Tax Court of the United States, by an order 
denied the motion to quash and granted the motion to dis- 
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miss the proceedings for lack of jurisdiction. That from 
this order the petitioner seeks to appeal to the United States 
Court of Appeals for the District of Columbia. 

35 in. 

That the petitioner is a resident of Roosevelt 
County, Montana, and has been at all times mentioned in 
this petition. That the income tax in dispute was determined 
on income earned in Roosevelt County, Montana. That 
Roosevelt County, Montana, is in the jurisdiction of the 
United States Circuit Court of Appeals for the Ninth Cir¬ 
cuit. That the petitioner never filed an income tax petition 
for the years involved in the notice of deficiency. 

Wherefore, petitioner prays that the order of the Tax 
Court of the United States of January 6, 1953, be reviewed 
bv the Honorable Court, and that said order be set aside 
and the matter be returned to the Tax Court of the United 
States for determination on its merits. 

JOHN MARRIOTT KLINE, 
Attorney for Petitioner, 

103-5 First National Bank Bldg., 
Glasgow, Montana. 

Dated February 28, 1953 
Glasgow, Montana 

36 Filed March 5, 1953 

*••••••• 

NOTICE OF FILING PETITION FOR REVIEW 

TO: 

Charles W. Davis, 

Chief Counsel, 

Bureau of Internal Revenue. 

You are hereby notified that Fannie Dolezilek did, on the 
5th day of March, 1953, file with the Clerk of The Tax Court 
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of the United States, at Washington, D. C., a petition for 
review by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit, of the decision of this Court here¬ 
tofore rendered in the above-entitled case. Copy of the peti¬ 
tion for review as filed is hereto attached and served upon 
you. 

Dated this 5th day of March, 1953. 


(Signed) Victor S. Mersch, 

The Tax Court of the United States. 


Service of copy of Petition for Review acknowledged this 
5th day of March, 1953. 

(Signed) CHARLES W. DAVIS, 

Chief Counsel. 

Bureau of Internal Revenue* 
Attorney for Respondent. 


37 Filed March 18, 1953 

• •••••« 

STATEMENT OF POINTS ON APPEAL 




Petitioner herewith presents the points upon which she 
claims the Tax Court of the United States erred: 

1. In denying the petitioner’s motion to quash the re¬ 
spondent’s motion to dismiss the action. 

2. In granting the respondent’s motion to dismiss this 
proceeding for lack of jurisdiction. 

JOHN MARRIOTT KLINE, 
Attorney for Petitioner, 

First National Bank Bldg., 
Glasgow, Montana 
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STATE OF MONTANA f 
COUNTY OF VALLEY j “ 

John Marriott Kline, being first duly sworn on oath, says: 
That he is the attorney for the petitioner in the foregoing 
matter; that on March 16,1953, he mailed by air mail a copy 
of the foregoing instrument to Charles W. Davis, Chief 
Counsel, Bureau of Internal Revenue, U. S. Treasury De¬ 
partment, Washington 25, D. C., with postage prepaid; that 
there is direct mail service between Glasgow, Montana, and 
Washington, D. C. 

JOHN MARRIOTT KLINE 

Subscribed and sworn to before me this 16th day of 
March, 1953. 

(Notarial Seal) 

JOSEPH G. MUDD 

Notary Public for State of Montana 

Residing at Glasgow, Montana 

My Commission expires Sept. 15, 1953 
3S Filed March 18, 1953 


DESIGNATION OF RECORD 

The petitioner, Fannie Dolezilek by her attorney, hereby 
designates under Rule 75 the following to constitute the 
transcript of record on appeal in the above entitled, and, 
namely: 

1. Petition. 

2. Motion to Dismiss. 

3. Motion to Quash with exhibits attached. 

4. Minute entry of Court showing that exhibits attached 



to Motion to Quash were received in evidence. Not 
of record. 

5. Order of January 9, 1953. 

6. Statement of points to be relied upon by petitioner. 

7. This Designation of Contents of record on appeal. 

JOHN MARRIOTT KLINE 
Attorney for Petitioner, 

First National Bank Bldg., 
Glasgow, Montana 

39 

• * • • * • # i • 

39 STATE OF MONTANA ; 

COUNTY OF VALLEY 

John Marriott Kline, being first duly sworn on oath, says: 
That he is the attorney for the petitioner in the foregoing 
matter; that on March 16th, 1953, he mailed by air mail a 
copy of the foregoing instrument to Charles W. Davis, Chief 
Counsel, Bureau of Internal Revenue, U. S. Treasury De¬ 
partment, Washington 25, D. C., w T ith postage prepaid; that 
there is direct mail service between Glasgow, Montana, and 
Washington, D. C. 

JOHN MARRIOTT KLINE 

Subscribed and sworn to before me this* 16th day of 
March, 1953. 

(Notarial Seal) 

JOSEPH G. MUDD \ 

Notary Public for State of Montana 
Residing at Glasgow, Montana 

My Commission expires Sept. 15, 1953 

40 Filed March 18,1953 
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NOTICE OF FILING DESIGNATION OF CONTENTS 
OF RECORD ON REVIEW 

TO: 

Charles W. Davis 
Chief Counsel, 

Bureau of Internal Revenue. 

You are hereby notified that Fannie Dolezilek did, on the 
18th day of March, 1953, file with the Clerk of The Tax Court 
of the United States, at Washington, D. C., a designation 
of contents of record on review for the District of Colum¬ 
bia Circuit, in the above-entitled case. Copy of the designa¬ 
tion of contents of record on review as filed is hereto at¬ 
tached and served upon you. 

Dated this 18th day of March, 1953. 

(Signed) Victor S. Mersch, 

The Tax Court of the United States 

Service of copy of designation acknowledged this 18th 
day of March, 1953. 

CHARLES W. DAVIS, 

Chief Counsel, 

Bureau of Internal Revenue, 
Attorney for Respondent. 
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QUESTION PRESENTED 

In the opinion of the respondent the question should be 
stated as follows: 

A statutory notice of deficiency was mailed to the tax¬ 
payer at her correct address by registered mail. It was 
returned by the post office as unclaimed-refused. There¬ 
after, and while there was ample time left within which the 
taxpayer could file a petition with the Tax Court, the notice 
of deficiency was manually delivered to her by a deputy 
collector. The taxpayer’s petition was not filed with the 
Tax Court until 97 days after the registered mailing to her 
of the notice of deficiency. The question is whether the 
Tax Court was correct in dismissing the taxpayer’s petition 
for redetermination for lack of jurisdiction. 
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OPINION BELOW 

The Tax Court rendered no opinion. The order of the 
Tax Court (R. 21-22) 1 from which this appeal is taken is 
unreported. 

JURISDICTION 

This appeal is taken from an order of the Tax Court, 
entered January 6, 1953, dismissing the instant case for 
lack of jurisdiction. (R. 21-22.) The petition to review 
the order of dismissal was filed March 5,1953. (R. 22-24.) 
Jurisdiction is conferred upon this Court by Section 
1141(a) of the Internal Revenue Code, as amended by 
Section 36 of the Act of June 25,1948. The case is brought 
to this Circuit pursuant to Section 1141(b)(1) of the Code, 
because no return of the taxes involved was made. 

1 Record references are to the Appendix to the brief for the peti¬ 
tioner. 
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STATUTES AND REGULATIONS INVOLVED 

The pertinent provisions of the statute and Regulations 
are set forth in Appendix A, infra. 

STATEMENT 

The material facts may be summarized as follows: 

The petitioner, Fannie Dolezilek, hereinafter referred 
to as the taxpayer, is an individual residing in Montana 
whose mailing address is Poplar, Montana. (R. 2.) No 
income tax returns were filed by the taxpayer for the years 
1946 through 1950, inclusive. (R. 2-3.) On March 11,1952, 
the Commissioner mailed to the taxpayer at Poplar, Mon¬ 
tana, by registered letter a statutory notice of deficiency in 
which he determined deficiencies and penalties with respect 
to each of the five taxable years mentioned. (R. 10-17; Ex. 
A and mailing list, Appendix B, infra.) 

The notice of deficiency was returned by the post office 
at Poplar, Montana, stamped Unclaimed—Refused, to the 
office of the Internal Revenue Agent in Charge at Salt 
Lake City, L^tah. (Exs. A and C, Appendix B, infra.) The 
agent in charge at Salt Lake City forwarded the notice 
to the Collector at Helena, Montana, for assignment to a 
deputy collector to be manually delivered to the taxpayer, 
and the notice was marked as received April 21 by the 
Collector of Internal Revenue. (Ex. C, Appendix B, infra; 
R. 10-17.) Thereafter on April 25, 1952, the notice was 
manually delivered to the taxpayer by a deputy collector. 
(Ex. B, Appendix B, infra.) On June 16, 1952, the tax¬ 
payer filed a petition for redetermination with the Tax 
Court. (R. 2-6.) 

The Commissioner moved to dismiss the petition for lack 
of jurisdiction (R. 7), and the taxpayer filed a motion to 
ouash the Commissioner’s motion to dismiss (R. 8-9). The 
Tax Court, on January 6, 1953, entered an order denying 
the taxpayer’s motion to quash and granting the Commis¬ 
sioner’s motion to dismiss. (R. 21-22.) From the Tax 
Court’s order, the taxpayer takes this appeal. 
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SUMMARY OF ARGUMENT 

The Internal Revenue Code provides for the filing of a 
petition for redetermination with the Tax Court within 
90 days after a notice of deficiency is mailed to the tax¬ 
payer. Timely filing of such petition is essential to the Tax 
Court’s jurisdiction. Here, taxpayer’s petition was filed 
97 days after the mailing of the notice. Accordingly, the 
Tax Court was without jurisdiction. 

Pursuant to the statute, notice was sent by registered mail 
to taxpayer’s correct address, she was twice notified of 
it by the post office, but refused to accept it. While the 
statute only requires registered mailing of the notice and 
not actual receipt by the taxpayer, nevertheless, when the 
notice was returned as unclaimed—refused by the post 
office, it was assigned for manual delivery by a deputy 
collector and a notation placed on the notice indicating 
receipt by the Collector’s office to which it was forwarded. 
The notice was manually delivered to the taxpayer while 
there was ample time left within which to file a petition 
with the Tax Court. There was, concededlv, but one mailing 
of the notice and the subsequent manual delivery did not 
constitute service of the notice under the statute. There 
was nothing to induce the belief that taxpayer had other 
than the usual 90 days from the mailing date of the notice 
within which to file her petition. It is submitted that the 
Commissioner did not abandon his registered mailing or 
do anything to mislead the taxpayer and her attorney as 
to the time for filing the petition. 

In a motion directed solely to quashing the Commis¬ 
sioner’s motion to dismiss, it was stated that taxpayer is 
an Indian ward of the Government and could only be served 
with process by service upon her guardian. This motion 
was only a reply to the motion to dismiss, and, since the 
statement made does not controvert the allegation of late 
filing urged as the ground for dismissal, it is mere sur¬ 
plusage. Even assuming an issue presented, however, the 
statement that the taxpayer could not be served with a 
notice of deficiency is without merit. It is well settled that 
Indians are subject to federal income tax with respect 
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to their income, whether or not derived from restricted 
property, unless specifically exempted by treaty or other 
law. No such treaty or law has been indicated in this case. 
It follows that the taxpayer may be given notice of a defi¬ 
ciency with respect to her tax liability. Under the provi¬ 
sions of the Code, such notice is not invalid simply because 
it is served upon a w r ard. A notice to the Commissioner of 
fiduciary relationship, in accordance with the requirement 
of the applicable provisions of the statute and Treasury 
Regulations, might have entitled the taxpayer to have the 
notice of deficiency served upon a fiduciary. However, no 
such notice was given. 

It clearly appearing that the taxpayer failed to file her 
petition with the Tax Court within 90 days after the mailing 
of a notice of deficiency, as required by law, it is submitted 
that the Tax Court was correct in dismissing the petition 
for lack of jurisdiction. 

ARGUMENT 

The Order of the Tax Court, Dismissing the Taxpayer's 
Petition for Lack of Jurisdiction, Is Correct 

Section 272(a)(1) of the Internal Revenue Code, Appen¬ 
dix A, infra , authorizes the Commissioner, upon the deter¬ 
mination of a deficiency, to send notice thereof to the 
taxpayer by registered mail. It permits the taxpayer to 
file a petition with the Tax Court for a redetermination 
within 90 days after such notice of deficiency is mailed. 
The requirements of the provisions of this section of the 
statute are mandatory, and strict compliance with them is 
essential to the Tax Court’s jurisdiction. Stebbins’ Estate 
v. Helvering, 121 F. 2d 892, 74 App. D.C. 21; Chambers v. 
Lucas, 41 F. 2d 299, 59 App. D. C. 327; Lewis-Hall Iron 
Works v. Blair, 23 F. 2d 972, 57 App. D. C. 364, certiorari 
denied, 277 U. S. 592. In the instant case, it is undisputed 
that the Commissioner mailed a notice of deficiency to the 
taxpayer by registered mail on March 11, 1952. (Br. 7-8; 
R. 10; Ex. A and certified mailing list, Appendix B, infra.) 
The taxpayer’s petition for redetermination was not filed 
with the Tax Court until June 16, 1952, a period of 97 
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days after the statutory notice of deficiency was mailed to 
her by registered mail. (R. 2.) Upon this state of the 
facts,, absent a’motion by either of the parties, the Tax 
Court would have had to order the dismissal of the petition 
upon its own motion, since the requirement that the petition 
be filed within 90 days after the mailing of the notice is 
jurisdictional. Stebbins’ Estate v. Helvering, supra. 

The Commissioner fully complied with the provisions of 
Section 272(a)(1) of the Internal Revenue Code in mailing 
the notice of deficiency to the taxpayer by registered mail. 
Admittedly, the notice was mailed to the taxpayer’s cor¬ 
rect address. (R. 2.) The evidence discloses that the tax¬ 
payer was twice given notice by the post office at Poplar, 
Montana, of the registered letter, and that she refused to 
accept it. (Exs. A and B, Appendix B, infra.) The letter 
was thereafter returned to the office of the Internal Revenue 
Agent in Charge at Salt Lake City, Utah, where it was 
forwarded to the Collector at Helena, Montana, for manual 
delivery to the taxpayer by the deputy collector and the 
notice marked as having been received by the Collector on 
April 21. (Ex. C, Appendix B, infra; R. 10-17.) It is 
conceded by the taxpayer that if, at this point, the Commis¬ 
sioner had done nothing further, good and valid service of 
the notice would have been made. (Br. 8.) Indeed, the 
contrary is not even arguable, since Section 272(k) of the 
Code, Appendix A, infra, provides that a notice shall be 
sufficient if mailed to the taxpayer at his last known ad¬ 
dress, and obviously actual receipt by the taxpayer is not 
neccssarv. 

Although the Commissioner’s responsibility under the 
statute to give notice to the taxpayer was satisfied when he 
mailed the notice to her by registered letter, he went beyond 
what he was required to do and had the notice manually 
delivered to her by a deputy collector so that she might 
have an opportunity to seek a redetermination in the Tax 
Court. (Ex. B, Appendix B, infra.) We call attention to 
the fact that the Commissioner did not delay in delivering 
the notice to the taxpayer until she had inadequate time 
to prepare her petition and file it with the Tax Court. On 
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the contrary, the notice was placed in her hands by the 
deputy collector only 5 days after it was received in the 
Collector’s office, at which time the taxpayer had 45 days 
still remaining within which she could file her petition with 
the Tax Court. It is contended, as a ground for taxpayer’s 
motion to quash, that by personally handing the notice to 
the taxpayer, through his deputy collector, the Commis¬ 
sioner abandoned his registered mailing. (R. 8.) We 
failed to see any logic in this contention. There is no 
apparent reason why the result which obtains when a notice, 
which has been mailed to the taxpayer by registered mail, 
is subsequently manually delivered to the taxpayer by an 
employee of the Commissioner should differ from the result 
when such notice is manually delivered, in the ordinary 
course of events, by an employee of the Post Office Depart¬ 
ment. However, it is argued by the taxpayer, on brief, 
that by marking the notice as having been received April 
21 by the Collector of Internal Revenue for the District of 
Montana, when the notice was received in that office for 
manual delivery to the taxpayer, the Commissioner misled 
the taxpayer and her attorney as to the time within which 
her petition had to be filed with the Tax Court* It should 
be emphasized that nowhere has the taxpayer asserted that 
there was a second mailing of the notice of deficiency after 




sed to raise technical defens 


lating to the evidence, since the taxpayer is merely seeking thp^ight 
tolitjgate in the Tax Court, nevertheless, we feel obligedpfcd'call the 
Court’s s attention to the fact that the first mention wjjidn we find of 
the contentibnthat the taxpayer and her attornpy'were misled by 
the stamping ol'brhe notice in the Collector’spffice consists of state¬ 
ments to that effectilstjie taxpayer’s briefgr We find nothing in the 
proof or the pleadings tosb^ort this statement It is provided in Rule 
31(f) of the Tax Court’s Rulbssot^ractice that statements in the 
petition, or ex parte affidavits Mflxjefs, do not constitute evidence. 
In this connection, we migh£/£flso obseibK^that the several affidavits 
which were attached to taxpayer’s m&tiqn to quash were not 
admitted in evidence ay'uie hearing before the Ta^Court. See Rule 
30 of the Tax Count’s Rules of Practice which indicbt^s that upon a 
contested motiop^ny attempt to submit issues of fact upcfrvaffidavits, 
as here, wajjkfoe precluded by the restrictions set forth inRuJe 31. 
We notepfchat the Tax Court considered the taxpayer’s affidavit^d^. 
22.)^However, the Tax Court’s error in so doing, if error there was^ 
WfPn-T'oa -ro^nhpd thp rorreet. result. 
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the registered mailing of March 11,1952. Such an assertion 
would be wholly without support in the evidence. Nor was 
there anything which could reasonably have led the tax¬ 
payer and her attorney to believe that there was a second 
mailing. The stamp which was placed on the notice in¬ 
dicating receipt by the Collector of Internal Revenue does 
not bear the remotest resemblance to a mailing stamp and 
in no manner indicates mailing. We respectfully submit 
that, in this notation of receipt followed by the manual 
delivery by the deputy collector, there is nothing which 
could induce the belief that there was a second mailing of 
the notice of deficiency. 

If it be the taxpayer’s position that the manual delivery 
to her constituted a second notice, then such position is 
obviously without merit. The statute prescribes no method 
for service of the notice other than mailing. The only 
measure as to the period of time within which a petition 
must be filed in order to give the Tax Court jurisdiction is 
predicated upon the mailing date. It is evident, therefore, 
that the statute does not contemplate manual delivery as 
a permissible method of serving the notice of deficiency, and 
the Tax Court has held that it has no jurisdiction of a peti¬ 
tion based upon a notice of deficiency which was manually 
delivered. Day v. Commissioner, 12 B.T.A. 161. It follows 
that if the registered mailing of the notice of deficiency of 
March 11, 1952, did not constitute a sufficient notice, then 
no valid notice was given subsequently by the manual de¬ 
livery to the taxpayer. 

The only authority cited in support of the taxpayer’s 
contention, that the manual delivery of the notice of defi¬ 
ciency constituted an abandonment of the prior registered 
mailing, is the case of Eppler v. Commissioner, 188 F. 2d 
95 (C.A. 7th). (Br. 8-9.) That case is clearly distinguish¬ 
able on its facts from the case at bar. There, the Commis¬ 
sioner mailed a notice of deficiency, by registered mail, to 
the taxpayer at the wrong address and, when it was returned 
as undelivered, he mailed the notice to the taxpayer a secpnd 
time by registered mail at his correct address. As a result, 
the taxpayer was lead to believe that he had ninety days 


from the second mailing date within which to file his peti¬ 
tion. The court held that, by the second registered mailing 
of the notice, the Commissioner withdrew or abandoned 
his earlier notice of deficiency. Here, it is conceded (Br. 9) 
that there was no second service made by mail. 

We believe that, in undertaking to have the notice of 
deficiency manually placed in the taxpayer’s hands after it 
was returned as undelivered by the post office, the Com¬ 
missioner not only acted properly, but that he should take 
such action in the taxpayer’s interest when it is reasonably 
possible for him to do so. However, if, as is urged here, the 
manual delivery of an undelivered notice of deficiency con¬ 
stitutes an abandonment of the earlier registered mailing, 
then the Commissioner would certainly be ill advised to 
continue the practice of attempting to deliver notices which 
have been returned as undelivered by the postal authorities. 

We respectfully submit that the manual delivery of the 
notice to the taxpayer in this case was not an abandonment 
of the registered mailing of the notice of deficiency to her 
on March 11, 1952, and that good and valid service of the 
notice upon the taxpayer was made by the mailing on that 
datej*-" 

It is alleged in the taxpayer’s motion to quash that she 
is a full blood Sioux Indian and a ward of the Government 
and could only be served with process by serving her guard¬ 
ian. (R. 8.) It should be noted that the only relief re¬ 
quested in the motion to quash is that the Commissioner’s 
motion to dismiss be quashed. (R. 9.) It would seem, 
therefore, that the motion to quash is, in substance, no 
more than a reply to the motion to dismiss. The para¬ 
graph of the motion to quash referring to the taxpayer’s 
alleged status as an Indian ward of the Government does 

j$_Compare Commissioner v. Rosenheim, 132 F. 2d 677 (C.A. 3d), 
where, as in the instant case, a notice of deficiency which had been 
mailed by registered mail and returned as undelivered was subse¬ 
quently manually delivered by an employee of the Bureau of Internal 
Revenue. While the contention made by the taxpayer, here, does not 
appear to have been raised, it is, nevertheless, pertinent to note that 
the court there regarded the taxpayer’s petition as timely filed from 
the date of the registered mailing. 
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not answer the jurisdictional defect of failure to timely file 
the petition for redetermination stated as the ground for 
the Commissioner’s motion to dismiss, and, accordingly, we 
believe, may properly be treated as a mere redundancy. It 
is, likewise, pertinent to note that by bringing the instant 
proceeding in the Tax Court, in her own behalf, the tax¬ 
payer maintains that she is competent to litigate, rather 
than, consistent with her contentions respecting her status, 
bringing the action through her alleged guardian as she 
might have done. 

Assuming, for the purpose of argument, the taxpayer’s 
status as an Indian ward of the Government and that an 
issue had been presented as a result of such status, any sug¬ 
gestion (Br. 9-10) that the validity of the Commissioner’s 
notice of deficiency would be affected thereby is without 
any apparent legal basis. While we find no decisions di¬ 
rectly determining the point which taxpayer would raise 
here, the answer seems clearly indicated by the cases. It 
is well settled that an Indian is a citizen of the United 
States and is individually subject to federal taxes on his 
income unless such income is clearly shown to have been 
specifically exempted from tax by treaty or by some act 
of Congress, and it is immaterial that such income was 
derived from restricted property. Choteau v. Burnet, 283 
U.S. 691; Superintendent v. Commissioner, 295 U.S. 418; 
Jones v. Taunah, 186 F. 2d 445 (C.A. 10th), certiorari 
denied, 341 U.S. 904; Strom v. Commissioner, 6 T.C. 621, 
affirmed per curiam, 158 F. 2d 520 (C.A. 9th). It is suffi¬ 
cient to state that the taxpayer has not pointed out, nor 
were we able to find, anything in the treaties with, or laws 
respecting, the Sioux Indians which renders the taxpayer 
exempt from the federal income tax. The taxpayer being 
an individual subject to the federal income tax, it would 
seem inevitably to follow that she may be given notice of 
a deficiency with respect to her tax liability. 

Clearly, a notice of deficiency is not rendered invalid 
merely because it is served upon one who occupies the 
status of a ward. See Section 272(k) of the Code, Appendix 
A, infra. It might have been proper for the Commissioner 
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to serve the notice of deficiency upon the taxpayer’s alleged 
guardian instead of the taxpayer, had the Commissioner 
been given the notice of fiduciary relationship prescribed 
by law. Section 312(a) and (c) of the Code, and Section 
29.312-1 of Treasury Regulations 111, Appendix A, infra. 
Admittedly, however, no such notice was given. It would 
be wholly unreasonable and contrary to the provisions of 
the applicable statute and Treasury Regulations to pre¬ 
sume that the Commissioner had notice merely because he 
is an officer of the executive branch of the Government. 

The several cases relied upon by the taxpayer (Br. 10), 
in support of her contention that the notice of deficiency 
could not be served upon her because she was a ward of the 
Government, are wholly inapposite here since none of the 
cases cited involve the imposition of the federal income 
tax upon the income of an Indian. The practice of mailing 
the notice of deficiency to taxpaver-Tndians has been fol¬ 
lowed, whether they held a certificate of competency or 
otherwise, and the Tax Court has always taken jurisdiction 
where the notice was so mailed. See Brunt v. Commissioner, 
5 B.T.A. 134; Blackbird v. Commissioner, 14 B.T.A. 1247, 
reversed on other grounds, 38 F. 2d 976 (C.A. 10th); 
Choteau v. Commissioner, 14 B.T.A. 1254, affirmed, 38 F. 
2d 976 (C.A. 10th), affirmed, 283 U.S. 691; Strom v. Com¬ 
missioner, supra; Scott v. Commissioner, 8 T.C. 126. 

If the order of the Tax Court be affirmed, the taxpayer 
will not be deprived of a day in court for, as this Court 
noted in Stebbins’ Estate v. Helvering, supra, p. 894, a 
taxpayer may still pay the tax and bring a suit for refund. 

It is respectfully submitted that the Tax Court was cor¬ 
rect in holding that it was without jurisdiction with respect 
to the taxpayer’s petition for redetermination which, un- 
deniablv, was filed more than 90 days after the notice of 
deficiency was mailed to her. 
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CONCLUSION 

The order of the Tax Court is correct and should be 
affirmed. 

Respectfully submitted, 

H. Brian Holland, 

Assistant Attorney General. 

Ellis N. Slack, 

Walter Akerman, Jr., 
Special Assistants to the 
Attorney General. 

September, 1953. 
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APPENDIX A 

Internal Revenue Code: 

Sec. 272 [As amended by International Organizations 
Immunities Act, c. 652, 59 Stat. 699, Sec. 203]. 
Procedure In General. 

(a) (1) Petition to The Tax Court of the United 
States . 4 —If in the case of any taxpayer, the Commis¬ 
sioner determines that there is a deficiency in respect 
of the tax imposed by this chapter, the Commissioner 
is authorized to send notice of such deficiency to the 
taxpayer by registered mail. Within ninety days after 
such notice is mailed (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as the 
ninetieth day), the taxpayer may file a petition with 
the Tax Court of the United States for a redetermina¬ 
tion of the deficiency. No assessment of a deficiency 
in respect of the tax imposed by this chapter and no 
distraint or proceeding in court for its collection shall 
be made, begun, or prosecuted until such notice has 
been mailed to the taxpayer, nor until the expiration 
of such ninety-day period, nor, if a petition has been 
filed with the Tax Court, until the decision of the Tax 
Court has become final. Notwithstanding the provi¬ 
sions of section 3653(a) the making of such assessment 
or the beginning of such proceeding or distraint during 
the time such prohibition is in force may be enjoined by 
a proceeding in the proper court. * * * 

• • • 

(k) Address for Notice of Deficiency. —In the ab¬ 
sence of notice to the Commissioner under section 
312(a) of the existence of a fiduciary relationship, 
notice of a deficiency in respect of a tax imposed by this 
chapter, if mailed to the taxpayer at his last known 
address, shall be sufficient for the purposes of this 


4 The name of the Board of Tax Appeals was changed to the Tax 
Court of the United States by Section 504 of the Revenue Act of 1942, 
c. 619 56 Stat. 798. 
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chapter even if such taxpayer is deceased, or is under 
a legal disability, or, in the case of a corporation, has 
terminated its existence. 

(26 U.S.C. 1946 ed., Sec. 272.) 

Sec. 312. Notice of Fiduciary Relationship. 

(a) Fiduciary of Taxpayer .—Upon notice to the 
Commissioner that any person is acting in a fiduciary 
capacity such fiduciary shall assume the powers, rights, 
duties, and privileges of the taxpayer in respect of a 
tax imposed by this chapter (except as otherwise speci¬ 
fically provided and except that the tax shall be col¬ 
lected from the estate of the taxpayer), until notice is 
given that the fiduciary capacity has terminated. 

• * • 

(c) Manner of Notice .—Notice under subsection (a) 
or (b) shall be given in accordance with regulations 
prescribed by the Commissioner with the approval of 
the Secretary. 

(26 U.S.C. 1946 ed., Sec. 312.) 

Treasury Regulations 111, promulgated under the Internal 
Revenue Code: 

Sec. 29.312-1. Fiduciaries .— * * * The “notice to 
the Commissioner’’ provided for in section 312 shall 
be a written notice signed by the fiduciary and filed with 
the Commissioner. The notice must state the name 
and address of the person for whom the fiduciary is 
acting, and the nature of the liability of such person; 
that is, whether it is a liability for tax, and, if so, the 
year or years involved, or a liability at law or in 
equity of a transferee of property of a taxpayer, or a 
liability of a fiduciary under section 3467 of the Revised 
Statutes, as amended (paragraph 81 of the Appendix 
to these regulations), in respect of the payment of any 
tax from the estate of the taxpayer. * * * 
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If the notice of the fiduciary capacity described in 
the preceding paragraph is not filed with the Commis¬ 
sioner prior to the sending of notice of a deficiency by 
registered mail to the last known address of the tax¬ 
payer (see section 272(a)), or the last known address 
of the transferee or other person subject to liability 
(see section 311), no notice of the deficiency will be 
sent to the fiduciary. In such a case the sending of the 
notice to the last known address of the taxpayer, trans¬ 
feree, or other person, as the case may be, will be a 
sufficient compliance with the requirements of the 
Internal Revenue Code, even though such taxpayer, 
transferee, or other person is deceased, or is under a 
legal disability, or, in the case of a corporation, has 
terminated its existence. Under such circumstances 
if no petition is filed with The Tax Court of the United 
States within 90 days after the mailing of the notice 
(or within 150 days after mailing in the case of such 
a notice mailed after October 21, 1942, and addressed 
to a person outside the States of the Union and the 
District of Columbia) to the taxpayer, transferee, or 
other person, the tax, or liability under section 311, will 
be assessed immediately upon the expiration of such 
90-day or 150-day period, and demand for payment 
will be made by the collector. The term “fiduciary” 
is defined in section 3797(a)(6) to mean a guardian, 
trustee, executor, administrator, receiver, conservator, 
or any person acting in any fiduciary capacity for any 
person. 

• * • 
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Office Memorandum • united states 

TO : Char 1 m I. Foot, Internal Revenue A r «nt In Char pa DATB 

Attentloni Conference (L. H. Jackson) 
r»OM i Collactor of Internal Revenue - Hal am, Montam 

SUBJECT: Hr*. Charlas (Fasnla) Dolexilek, Poplar, Montana - Yea; 

195°, lncl. - Iasuanca of Statutory Notice of Defleleh 
lattar) datad j/ll/52. 


SALT LAKE CITY. UTAH 

*fK» VED 

MAY o •''DA 

OFFICE OF 

INTlRNAL RFVFMIf 

■* IJfeprAoiN 


Reference la mda to your offlca a s eiora ndun datad April 17, 1952, with 
whioh you fcrmrded a statutory notloa of daflolaney lattor, dated 
March 11, 1952* with tha request that It ba delivered In parson to tha 
taxpayer. 

r °r V our lnfcrnetion, our daputy oollactor, C. B. Ha pan, uirier data 
of April 25* 1952, adwlsM as followai 

"Lattar In question was dollTsrad parsomlly by this 
Daputy to tha taxpaysr at lit 15 AM today. Taxpayar was 
locatad through tha help of tha Manager of Land Services 
of Fort Pack Agency la Poplar, Mont. Contact with tha 
pootaastar, revealed that two notleM wara given by tha 
Postal Dep’t. that tha lattar was thara for har, but was 
adrlsad by Poatnsstar that sha rafusad to accapt It. n pon 
giving It to tha tp, this Daputy statad that It was ex- 
plamtlon of tha Investigation, and that tha waiver attached 
should ba si pied If lhay or sha agreed, If not, as explained 
in lattar, har recourse was through a protest, to tha tax 
Court. Tp accepted latter without any special 00 nut.. 

Other persons advised this Daputy that tha tp and husband 
wara vary waaltny, and also very stubborn* 

Tours truly, 

/•/ C. B. Hagan 
Deputy Collector" 




19 


T0« OOUJCTOt, Bin, KVitt k/tt/St 

rwxt omnnM'* MJAaam) (*w*y) 

m» *ro. CharLao (F—la) DtlrtM, Poplar, ltateao - Maorot 1946 to 
1950, lml. - Ihmdm of Itektoiy Mottoo of fcCUtowy 
(90-d^y Litter) dated VH/5*. 

Zb aooordaaaa with tho profldom of paragraph ■». JL8 of tha 
Internal D iwum Aperts’ Ihml, tho aoaloosd atatutasy aotloo of 
dafLoLaf latter dated March 11, 1952* oddreaaad to tho abftMoad 
pi rwn t la rafozrod to jw with tho requaat that yon o hpdT 

ool laotor to attempt to dallwar oooh latter in par w on to tha teogayar* 

Tho latter woo ool lad to tho t opy a r by reflate red Mil 
an March 11, 19 53* and woe Jwat returcod tr tha Foot Offlao Xhvorteaot 
without dsllwuy for tha rwooaao TTonlplead - tefwaod"* 

Tha t e p yi r la an awrellod Fort Ftek Indian and bar aftelra 
an ap pa ren tly bslhf tented after tgr Sr. John F. laywk, Atternay, 

Montana. If tha taaqpayar rafuaao to aaaapt tha Latter Iron 
your daputy oolloctor, ploaaa bare tha hp »*V return tha latter with 
his omnanta ao to w!y dalleeiy woa oat affoeted. If daUreay la 
affaotod, tha dandy's advloa In that retard wo ul d aloe bo appreciated* 


Internal loreaoa A pant la Chair* 

UVtols 


’ m.. 

t • • • • .v v D,. ><:& 




APPLICATION FOR REGISTRATION AND CERTIFICATE OF DEOARED VALUE OF MATTER SUBJECT TO POSTAL SURCHARGE 

klvhhie agent ** urth * r ' 0 U •» roglstorod mil) I"" -, - 

_• tAK E CITY. UTAH . , . , . . * , i 11. t Ml»*k»MM JZXZZiTJ 1 

- --—- —— — _hereby applies for the registration of the articles described below SfnJTT -**7* «— *- «-a 

i certifies that the amounts of tCXu^alue* set forth on At sheet are the full value* of the article* listed or the known or estimated 
it of duplication in the case of nonnegotiable securities. 



kams ot iDDRiani, rranT, ajtd rorr ornoz addzz** 
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When an %i tula nnntalns mat tar darlarad for full Taloa and that fur vbtah (ha coot of <lu 
nn In dr. lan>t. aotar tii mlurna (7) tlio aum of tba doolaratlom for "full aalua" and ** —i 

Jtcatlon " 

nlX'W hi “ Rmoli" column (SI rtaaa rortar* paid If ottxv tbao ftrat er If Intaatilnuln, 


* Total runnier of pkeu lirUi by tender — 


ruw III " Unroll column <01 rlaaa I Orta** paid If othar than tint or If tniaamUonal 
■Ur tt.ia c.dunio m lodloata “V If "Tr^ila* 1 . U “riiudal-DaiJawy'*' "AM" If ~Alf 
l“l and “C. O 1 >." ami amount duaaaodar If raciataradC.O D mail. 



Total n u mber of pkeu receded at pod efiet 










